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Many countries around the world have focused on the participation of the people into the
administrative procedures although there are different from political regime. However,
the public participation into administrative procedures is different from country to
country. PP in administrative procedures depends on how the government defines about
administrative procedures as well as the purpose of the administrative procedures. This
article illustrates administrative procedures based on three main contents such as:
philosophy in defining administrative procedures; the methods of people’s participation
in administrative procedures; and the issues of PP in the administrative procedures in
Vietnam.

1. Philosophy in defining AP determines the participation of the people in the
administrative procedures.

Legal frameworks for the administrative procedures indicate the features of public
administration as the “services” or “domination”. If the administrative procedures are
regulated for the purposes of providing services for the people rather than for authorities,
they will ensure the full and deep participation of the people in both legislation and
implementation process. Contrary, the administrative procedures are determined as the
instruments of the authorities to govern or dominate the people; hence the participation of
people in the administrative procedure is not guaranteed. Consequently, people may faces
with difficulties in exercising their rights.

Defining the concept of administrative procedure is a key factor for determining
administrative procedures that are designed for the people or for the authorities. In
general, if the administrative procedures are understood as the method of solving the
issues, the AP must define the main activities and the process of implementing these
activities in order to ensure the effectiveness of solving the issues. What is the
administrative procedure according to this understanding? The answer focuses on the



contents of the issues, the essential actions, subjects, and the process for implementing
the administrative procedures.

There are several ways of defining the works which are implemented basing on
administrative procedures. For example, administrative procedure is the process of
implementing state managements and carried out by the public administrative
authorities. This view defines the subjects of the administrative procedures including the
organizations and individuals which hold executive powers, mainly administrative organs
(central government, ministries, ministerial level agencies, and the People’s Committee at
all levels). Hence, the works which are implemented basing on administrative procedures
are only the state works for carrying out the public administration according to this view.
This view is also mentioned in others legal books such as: “Administrative procedure is
the process of time and space for implementing a specific competence of the state body
as well as the method of solving the affairs of the administrative organs in a relationship
with the other state organs, organizations, and individual”.?

If the administrative procedure is defined as the process of implementing the state powers
and the way of solving the state affairs, the state will hold the powers to determine
administrative procedures based on the demand of state management. Therefore,
administrative procedures must consist of multi-processes, steps, and authorities in order
to ensure the tightly state management. Hence, the people do not hold powers in making
and in participating into administrative procedures because they are the objects to obey
the state orders in order to reach the aims of state management. If the administrative
procedures are defined as the methods of exercising administrative competences; the
positive explanation considers the tight administrative procedures will ensure the
supervision of exercising state powers more effectively. However, this explanation aims
at the building administrative procedures for the purpose of implementing public
administration and competences of civil servants conveniently rather than for ensuring
the public participation. In the words, people’s participation is not a major focus.

There is another view of administrative procedures based on the view of the state power’s
origin and the responsibility of the public administration. Hence, “administrative
procedures is the way of authorities to serve the people and to carry out the duties which
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delegated by the people”.” In public administration aspect, public duties are designed for

carrying out the administrative duties; as a result, the administrative organs are also
established for performing those duties. If the authorities and civil servants do not follow
the methods expected by the people when exercising the competence and duties, they will
violate the people’s duties. “Obviously people hold administrative powers as they are the
subjects of state powers. Contrary, public administrative organs only have obligations to
serve the people as they do not have any previous or powers”.* Certainly, the people hold
powers to formulate the administrative procedures according to this view. In other words,
they hold powers to determine the activities and processes in providing public services in
order to ensure those are more convenient, effective, and flexible.

Studying the concept of administrative procedures is a key factor for formulating the
administrative procedures. However, the authority’s view will affect directly to process
of formulating the administrative procedures as well as the participation of the people in
the administrative procedures.

2. The form of people’s participation

In both theory and practice view, the people can participate in the administrative
procedures in two ways as such direct and indirect participation. Democratic state has to
ensure the people can participate in the administrative procedures by both ways. If the
people cannot participate in administrative procedures by both ways, the State will not
represent for the people’s powers.

Theoretically, powers belong to the people; however, only the state organs, authorities
are the subjects to exercise the real state power. People are the subject of power that
refers to status of the people in process of implementing state power; therefore, State has
to serve the people. Consequently, administrative procedures should be formulated in
order to serve the people as well as to ensure that people can participate in the
administrative procedures by both direct and indirect ways. Direct participation refers to
the cases of exercising their rights such as the typical socio-political rights (right to vote,
right to referendum in process of legislation) or the other rights and obligations. Indirect
participation indicates that the people take part in administrative procedures through
representative mechanism.
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Almost countries around the world confirm that the powers only belong to people but no
one can hold that power for him/her self. Hence, people set up the state body for
performing the powers. People have to define clearly the ways of performing duties
(legislative, executive, and justice) in order to control and supervise the state entities
which are representative and authorized powers by the people. Hence, people exercise the
power by defining the ways of performing duties and formulating procedures in
implementation of the authorized duties including administrative procedures.

In practice, the direct participation refers to the right of establishment of the state body.
This right is the most important right of the people in taking part in the administrative
procedures. However, the performance of this right is different from country to country
depended on the specific features and conditions of a country. In addition, direct
participation also indicates the performance of the other rights such as right to dismiss, to
contribute idea to decision-making process, to carry out their own rights and duties.

Indirect participation refers to the case of participation through the representative
individuals and organs (state organs, delegated power persons, and the other
organizations).

Vietnamese government strongly confirms “The Socialist Republic of Vietnam is a
country of the people, by the people, for the people, all state power belongs to the
people”.” The drafting amendment of the 1992 Constitution which is contributed idea by
the people currently confirms again the power of the people. It indicates that the
Communist Party and State always define the powers belong the people, and their
activities aim at protecting the rights and interests of the people. Hence, this view
ensures the direct participation of the people in the administrative procedures.

In addition, the direct participation of Vietnamese also refers to the right to directly elect
the members of the National Assembly, People’s Council at local levels, or directly
involve in administrative procedures to implement their rights such as right to loges to
refers to the involvement directly implementation of citizen’s rights such as rights to
complain, to denunciate or to register for doing business...

3. The people’s participation in administrative procedures in Vietnam

In principle, the people can participate in administrative procedures by both direct and
indirect way. However, people are often afraid of or tired of when involving in
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administrative procedures on order to exercise their rights. The reason leads to attitude of
the people may have been generalized such as “abuse each other”.

Legal framework for administrative procedures is considered as the unimproved issues as
well as the barrier to prevent economic development in Vietnam. Administrative
procedures reflect to the negative points of the public services as well as the state’s
accountability. Hence, Vietnamese government still attempts to reform the administrative
procedures. The administrative reform program- master plan period 2001-2010 (enclosed
with the Decision No 136/2001/QD-TTg dated 17 September 20067) determined the aim
at abolishing all administrative procedures that are bureaucratic, cumbersome and
inconvenient in order to formulating the new one with more transparent, simple and
convenient for the people to exercise their right.

However, people still do not agree, satisfy with administrative procedures. They are not
willing to take part in administrative procedures. The National Assembly member Pham
Thi Hai (Dong Nai) mentioned about administrative reform as follows: “Regarding to the
state’s responsibility for the people, especially on the view that state’s responsibility as
the servants of people and serves for the people, administrative reform has not yet
improved. When carrying out supervision the local levels, the local people still complain
about the difficulties of administrative procedures, they are afraid to involve in
administrative procedures for asking land used rights certification or construction
permission. There is the fact that, business sectors or individuals are willing to spend
money for someone who can help them to take part in administrative procedure in order
to avoid time-consuming procedures and from troublesome.

This matter may result from the formulating administrative procedures have not yet based
on the view that administrative procedures are based on the needs of local people as well
as to serve for the people. The administrative procedures are not comprehensive due to
regardless to the needs of the people. In practice, the people faces with difficulties in
exercising their rights because of many administrative procedures are not transparent,
clear. Consequently, the authorities could not handle the issues effectively and caused
damage to the people. For example, the local authority faced with difficulties in issuing
the gender registration for Pham Van Hiep who has changed the gender from the male to
female due to unclear administrative procedures. (Pham Van Hiep who lives in Chon
Thanh town, Chon Thanh district, Binh Phuoc province was certified to change the
gender and name to Pham Thi Quynh Tram by Decision No 5876/QD-UBND of the
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Chon Thanh District People’s Committee. However, the People’s Committee of Binh
Phuoc province asked to withdraw this certification. Regarding to this issue, on February
22, 2012, Director of Justice Department of Binh Phuoc Province mentioned that the
Ministry of Justice officer recommended to delay the withdraw and to abolish the
Decision No 5876 on re-determining the gender of Pham Van Hiep. He also mentioned
that Ministry of Justice and Ministry of Health need to consult with Prime Minister about

this issue.”’

It is easy to recognize the unfeasible administrative procedures caused damages to society.
For example, the people could not believe in the local authorities and the person who
represents for them to exercise the state powers. The unfeasible administrative procedures
also lead to corruption, red-tape, and even to bribery for being promoted or appointed.

Especially, negative administrative procedures will be the serious barriers to reduce the
competitiveness of Vietnamese enterprises as well as to worsening the country’s image to
the international community. The trust of people on government which is established for
exercising the people’s powers is reducing due to the bad affection of administrative
procedures. Consequently, people also do not take part in administrative procedures by
positive ways. The people do not respect and implement comprehensively. For example,
the people do not highly appreciate the right of election the delegates who represent for
deciding the most important issues of country. Hence, they only exercise this right as an
obligation without carefully considerations about the candidates or even ask someone for
voting on behalf of themselves which happened at the different levels.

The people could not (or rarely) participate directly in the administrative procedures.
They often take part indirectly in administrative procedures through the representative
delegates or organs established by state.

In general, the people are not able to participate fully in the administrative procedures. In
the process of promulgating the administrative procedures, people could not encounter
effectively to the legislation process. In addition, they also could not take part in
implementation process because they are the objects of public administration. They are
afraid of involving in administrative procedures because of the complicated process.

Administrative reform brings some positive results in promoting public participation. The
people can take part in administrative procedures by the various channels. For example,
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the business sectors or individuals may use government’s website® to complain about the
issues caused by administrative procedures. Vietnamese people can believe that
administrative reform will enable people to take part in administrative procedures by
various ways and more effectively. People also expect that the reforming administrative
procedures which has been carried out continuously without consideration that
administrative procedures are the instruments for exercising the state powers. Reforming
administrative procedures not only focus on the abolishment or amendment of the
administrative procedures but also focus on formulating the new system of administrative
procedures basing on the view as such administrative procedures serve the people.
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SU THAM GIA CUA NGUOI DAN THAM GIA TRONG
THU TUC HANH CHINH

TS. Tran Thi Hién
Khoa phap ludt Hanh chinh- Nha nuoc
Truong Pai hoc Luat Ha Noi
Vén dé nguoi dan tham gia vao thu tyc hanh chinh ludn duoc dit ra d6i voi tat
ca cac qudc gia trén thé gidi, cho du nha nuéc duge td chic theo hinh thire chinh
thé nao. Tuy nhién, mtc do tham gia ctia ngudi dan vao tha tuc hanh chinh & céac
qudc gia khac nhau thi khac nhau. Mtc d6 d6 phu thudc vao quan niém cua giGi
cAm quyén vé thu tuc hanh chinh, muc dich cta thu tuc hanh chinh. Bai viét nay
ban vé van dé ngudi dan tham gia tha tuc hanh chinh véi ba noi dung: Triét li x4y
dung thu tuc hanh chinh; Phuong thirc tham gia thu tuc hanh chinh cia ngudi dan

va van dé tham gia ctia ngudi dan vao thu tuc hanh chinh & Viét Nam.
1. Triét Ii xdy dung thii tuc hanh chinh quyét dinh mirc d6 va phwong thirc

tham gia cua nguoi dan vao thu tuc hanh chinh

Hé thong cac qui dinh phap luat vé tha tuc hanh chinh phan 4nh tinh chét cta
nén hanh chinh phuc vu hay nén hanh chinh cai tri. Triét li xay dung thu tuc hanh
chinh quyét dinh phuong thitrc va muac d6 tham gia ctia ngudi dan vao thu tuc hanh
chinh. Néu thu tuc hanh chinh duoc xdy dyng theo triét 1i dé phuc vu dan cha
khong phai dé phuc vu quan quyén thi mic d6 tham gia ciia ngudi dan vao thu tuc
hanh chinh s€ sau, rong ca trong quy trinh xay dung thu tuc hanh chinh va trong
thue hién thu tuc hanh chinh, véi ca hai phuong thuc truc tiép va gian tiép. Nguoc
lai, néu thu tuc hanh chinh dugc quan niém 1a cong cu dé quan 1i hay dé cai tri dan
thi 1€ duong nhién viéc tham gia clia ngudi dan vao thu tuc hanh chinh chi 1a hinh
thirc. Thii tuc hanh chinh néu dugc xay dung theo triét 1i nay s& 1a rao can gay kho

khan cho nguoi dan thye hién cac quyén cua chinh minh.



Luan giai vé tha tuc hanh chinh 1a dé phuc vu dan hay la cong cu dé quan li,
cai tri dan c6 18 phai quay vé van dé nhén thtrc thi tuc hanh chinh 13 gi.

Vi nhan thirc chung, tha tuc 1a cach thirc gidi quyét cong viée thi ndi dung
ctia thi tuc phai xac dinh dugc nhitng hoat dong can thiét va trinh tu thyc hién céc
hoat dong d6 dé giai quyét cong viéc dat hiéu qua nhét. Vi cach hiéu nay vé thu
tuc n6i chung thi thu tuc hanh chinh 1a gi. Cau tra 101 huéng dén van dé xac dinh
cong viéc duge thuc hién theo thu tuc hanh chinh, hoat dong can thiét dé thuc hién
cong viéc do, chu thé va trinh tyu thyc hién.

Cong viéc dugc thuc hién theo thu tuc hanh chinh 1a cong viéc nao. Vé van dé
nay cé rat nhiéu quan diém khac nhau. Vi dy, Thu tuc hanh chinh 1a thu tuc thuc
hién cac hoat dong quan 1i nha nudc, do cac chi thé quan 1i hanh chinh thyc hién'.
Quan diém nay cho réng cht thé thyc hién thu tuc hanh chinh chi gém cac ca nhan,
t6 chitc duge nha nudc trao quyén lyc trong linh vuc quan 1i hanh chinh nha nuéc,
trong d6 cht yéu 13 co quan hanh chinh nha nuéc (Chinh phi, Bo, co quan ngang
B0, Uy ban nhén dan cac cip). Nhu vay c6 thé hiéu, theo quan diém nay thi cong
viéc duoc thuc hién theo thu tuc hanh chinh 14 nhitng cong viéc cia nha nudc nham
thuc hién quan li hanh chinh nha nudc. Quan diém nay vé thu tyc hanh chinh ciing
dugc thé hién trong mot sb sach bao phap 1i khac. Vi du “Thu tuc hanh chinh Ia
trinh tu vé thoi gian, khong gian khi thyc hién mot tham quyén nhét dinh cta bd
may nha nudc va 13 cach thirc giai quyét cong viéc ctua co quan hanh chinh nha
nudéc trong mdi quan hé véi cac co quan, to chirc va ca nhan cong dan™>

Néu quan ni€ém vé thi tuc hanh chinh 14 trinh ty dé thuc hién thAm quyén cua
bd may nha nudc, 13 cach thic giai quyét cong viéc ctia co quan nha nudc thi
duong nhién viéc dit ra thil tuc hanh chinh s& 1 quyén ctia nha nudc va xuét phat

tor nhu cau quan 1i cia nha nudc. Vi thé d€ quan 1i nha nudc dugce chat ché thi thu
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tuc hanh chinh can phai cé qui trinh gdm nhiéu budc va nhiéu cha thé cé quyén luc
nha nudc cung tham gia. Nhu vay, voi quan ni¢m nay thi ngudi dan s€ khong co
quyén trong viéc xay dung thi tuc hanh chinh va trong viéc thuc hién tha tuc hanh
chinh thi ngudi dan chi 14 dbi twong phai thuc hién nhiing gi nha nuéc yéu cau
nham phuc vu muc dich quan Ii cua nha nudc. Li giai ¢ khia canh tich cuc, néu
quan niém thii tyc hanh chinh 1 cach thirc thuc hién thim quyén quéan li hanh chinh
nha nudc thi thu tuc hanh chinh chét ché s€ gop phén kiém soat tot hon viéc thuc
hién thdm quyén cta cac chu thé quan li. tuy nhién, theo chung t6i cach li giai nay
c6 phan khién cudng vi thuc chit quan niém nay s& din dén viéc xay dung thu tuc
hanh chinh truéc hét 1a nhim quan li, phuc vu viéc thuc hién tham quyén cua cac
chuc danh cong chirc quan 1i mot cach thuén loi nhét, viéc tham gia cua nguoi dan
vao tha tuc hanh chinh chi 1a th yéu.

Mot quan ni€ém khac vé thu tuc hanh chinh dugc hinh thanh tur quan diém vé
ngudn gbc cia quyén luc nha nudc va trach nhiém ciia nén hanh chinh. Theo do,
“thl tuc hanh chinh 13 cdch ma co quan cong quyén phuc vu nguoi dan, thuc hién
trach nhi€ém nhan dan giao cho ho™”. Trong linh vuc hanh chinh, cong vu duoc thiét
1ap chinh 1a nham dé thi hanh nghia vu cia nén hanh chinh, li do cic co quan hanh
chinh dugc thiét 1ap ciing khong ndm ngoai muc dich nay. Theo dé, cong chirc hay
co quan nha nude thyc hién cong vu hodc thAm quyén phai hanh xir theo cach thirc
ma ngudi dan mong mudn, néu khong thi s& 1a vi pham nghia vu d6i véi cong dan.
“Nhan dan 1a chu thé ctia quyén lyc, tit nhién s& c6 quyén ddi véi nén hanh chinh,
nguoc lai nén hanh chinh khong thé c6 quyén hay dic quyén ndo ma chi cé nghia
vu dbi véi toan dan™ . RS rang, theo quan diém nay nguoi ddn méi 12 ngudi co
quyén quyét dinh thl tuc hanh chinh ma thuc chat 1a quyét dinh cac hoat dong va

trinh tu thuc hién cic hoat dong trong viéc cung cap cac dich vu hanh chinh va
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ngudi dan can téi sy cung cip dich vu mot cach tét nhat, thuan tién va nhanh gon
nhit.

Nhu vay, nhan thitc vé thi tuc hanh chinh c6 ¥ nghia quan trong ddi véi viéc
xay dung hé thong thi tuc hanh chinh. L& tit nhién, quan diém cua gidi cam quyén
vé triét 1i xay dung thi tuc hanh chinh s& quyét dinh truc tiép t6i ki thut xay dung
hé théng phéap luat vé thu tuc hanh chinh, quyét dinh mic do tham gia cua ngudi
dan vao thu tuc hanh chinh.

2. Phwong thuc tham gia cua nguoi dan vao thu tuc hanh chinh

Xét vé li thuyét va thuc tién c6 thé phan chia cach thirc nguoi dan tham gia
vao thi tuc hanh chinh theo hai phuong thirc, d6 1a phuong thirc tham gia truc tiép
va phuong thirc tham gia gian tiép. Nha nuéc dan cha phai co trach nhiém, nghia
vu dam béo céc diéu kién dé nguoi dan dugce tham gia vao thu tuc hanh chinh béng
ca hai phuong thtrc ndy. Néu mot trong hai phuong thic tham gia cia ngudi dan
vao thu tuc hanh chinh khong dugc dam bdo toan dién va thuc té thi Nha nuéc
khong con nguyén nghia 1 t6 chirc dai dién quyén luc cua dan ching.

Quyén luc thudc vé nhan dan 1a van dé thudc vé ban chat, con su dung thuc
Sur quyén luc thi da duoc trao cho céac to chirc, ca nhan cta bod may nha nudc. Dan
la chua cua quyén lyc 1a noi dén vi tri nguoi dan trong t6 chirc thuc hién quyén luec,
theo d6 Nha nudc & vi thé ngudi phuc vu. Xa hdi doi hdi nhitng nguoi dugce dan tin
tudng va trao quyén phai nhan thtrc vé trach nhiém ctia nén hanh chinh va thiét ké
thu tuc hanh chinh dé phuc vu nguo1 dan, ddm bao nguoi dan phai duge tham gia
vao thu tuc hanh chinh bang ca hai phuong thuc truc tiép va gian gian tiép. Phuong
thirc tham gia truc tiép vao thu tuc hanh chinh dugc thyc hién thong qua nhimg
quyén ¢ ¥ nghia quyét dinh béi mdi ngudi dan (Quyén bau cir, quyén duoc trung
cau y kién tham gia xay dung phap luat thu tuc hanh chinh ...) hodc tham gia thu tuc

hanh chinh dé tryc tiép thuc hién quyén, nghia vu ctia minh. Phuong thirc tham gia



gian tiép vao thil tuc hanh chinh dwoc hiéu 14 tham gia thi tuc hanh chinh thong
qua co ché dai dién.

Hién nay, hau hét cac qudc gia déu khang dinh tat ca quyén luc déu thudc vé
nhan dan, tuy nhién mdi nguoi dan khong thé giit riéng cho minh quyén luc do.
Nguoi dan t6 chic ra bd may nha nude dé thuc hién quyén luc cia minh. Dé kiém
soat Nha nudc — to chire dai dién cta chinh minh thyc hién quyén luc ctia minh
theo dung cach thitc minh mong mudn thi ngudi dan can c6 cic qui dinh vé cach
thire tién hanh nhitng coéng viéc (1ap phéap, hanh phap, tu phap) do minh uy quyén
cho bo may nha nudc dai dién thuc hién. P6 chinh 1a qua trinh kién tao va td chuc
thuc hién quyén luc nhan dan, déng thoi 1a qué trinh hinh thanh céc thu tuc thuc
hién cac cong viéc cuia nguoi dan iy quyén cho bo may nha nudc thyc, trong d6 co
tha tuc hanh chinh.

Trong thuc té, phuong thirc tham gia truc tiép ctia nguoi dan vao thu tuc
hanh chinh trudc hét duoc biéu hién cy thé bang quyén kién tao nén bé may nha
nuée. C6 thé noi day 1a quyén manh mé& nhét trong phuong thirc tham gia truc tiép
ctia ngudi dan vao thu tuc hanh chinh. Tuy nhién & cac qudc gia khac nhau voi cac
hinh thtrc chinh thé khac nhau, nguyen tic t6 chuc thuc hién quyén luc nha nudc
khac nhau thi ngudi dan tham gia theo phuong thuc truc tiép bang quyén kién tao
nén bd may nha nudc dugce thuc hién & muc do khac nhau. Ngoai ra phuong thirc
tham gia tryc tiép clia nguoi dan vao thu tuc hanh chinh con dugc thuc hién bang
cac quyeén truc tiép bai nhiém cac chic danh trong bd may nha nude, tham gia vao
qué trinh xay dyng phdp luat thu tuc hanh chinh, tham gia tha tuc hanh chinh dé
tryc tiép thyc hién cic quyén cua minh do phap ludt qui dinh... Phuong thirc tham
gia gian tiép cta nguoi dan vao thu tuc hanh chinh dwoc hiéu 1a tham gia thi tuc
hanh chinh théng qua cac t6 chirc, c nhan dai dién (bd may nha nudc, nhiing ngudi

giflr cac chira danh quan 1i trong co quan nha nudc va céc to6 chure khac).



Nha nudc Viét Nam luon khéng dinh ndi dung “ Nha nudc Cong hoa xa hoi
chu nghia Viét Nam la nha nuéc cua nhan dan, do nhan dan, vi nhan dan, Tat ca
quyén luc Nha nudc thudc vé nhan dan™. Noi dung nay tiép tuc dugce khang dinh
trong ban Du thao stra d6i Hién phép, dang duogc to chire 1iy ¥ kién nhan dan trong
thoi gian nay. Diéu d6 thé hién quan diém nhat quan cia Pang va Nha nudc Viét
nam ludn coi nhan déan 1 gbc cia quyén lyc nha nudc, tit ca hoat dong ciia Nha
nuéc déu hudng dén muc dich vi nhan dan. Pay 1a co s dé dam bao quyén tham
gia tryc tiép cua nguoi dan vao thu tuc hanh chinh.

Phuong thtrc tham gia truc tiép cta nguoi dan Viét Nam vao tha tuc hanh
chinh c6 thé ké dén quyén truc tiép bau dai dién ctia minh vao Quéc hoi — Co quan
quyén luc nha nudc cao nhat, Hoi ddng nhan dan céc cip — co quan quyén luc nha
nuoc ¢ dia phuong hoac truc tiép tham gia thu tuc hanh chinh dé thuc hién cac
quyén ctia minh nhu quyén khiéu nai, to cdo, dang ki kinh doanh....

3. Tham gia cua nguoi dan vao thu tuc hanh chinh o Viét Nam

Theo phap luat, ngudi dan Viét Nam duge tham gia vao tha tuc hanh chinh
bang ca hai phuong thirc truc tiép va gian tiép. Tuy nhién, nguoi dan c6 thai do
ngan ngém, lo so khi bt budc phai tham gia vao thu tuc hanh chinh dé duoc thuc
hién mot quyén nao d6 cta chinh minh. Li do dan dén thai d6 nay cta nguoi dan co
1€ da duogc khai quat thanh mdt cau ctra mi¢ng: thu tuc hanh chinh la * hanh nhau
la chinh”

Phép luat vé tht tuc hanh chinh dang bi coi la tri tré, 1a rao can phat trién kinh
té x4 hoi Viét Nam. Tha tuc hanh chinh dang phan chiéu nhiéu biéu hién tiéu cuc
cua dich vu hanh chinh va trach nhiém cua nha nuéc. Do d6 Chinh phu Viét Nam
van dang rat nd luc cho cong cudc cai cach thu tuc hanh chinh. Chuong trinh tong
the¢ cai cach hanh chinh nha nudéc giai doan  2001-2010
(Ban hanh kém theo Quyét dinh s6 136/2001/QD-TTg ngay 17 thang 9 nam 2001

> Pidu 2 Hién phap nudc Cong hoa xa hoi chii nghia Viét Nam, nam 1992



ciia Thi tudng Chinh pht) ma trong d6 xac dinh: X6a bo vé co ban cac thi tuc
hanh chinh mang tinh quan liéu, ruom ra, gy phién ha cho doanh nghiép va nhan
dan, hoan thién cac thu tuc hanh chinh mdi, theo huéng cong khai; don gidn va
thuan tién cho dan.

Tuy nhién, dén nay ngudi dan van chwa dong tinh, chua hai 10ng véi thu tuc
hanh chinh, chura sén sang tham gia vao thil tuc hanh chinh. Trang thong tin dién tix
cta Lién doan Luat su (liendoanluatsu.org.) ding tin Qudc hi thao luan vé cai cach
tht tuc hanh chinh d3 trich dan phat biéu cia PBQH Pham Thi Hai (Pdong Nai): «...
Néu nhin tir goc d6 trach nhiém véi nhan dan, dic biét tir goc do 1a ngudi day
to cua dan, vi dan phuc vu nhu 161 day cua HO Chu Tich, theo tdi 1a chua dat. Khi
giam sat tai dia phuong, nguoi dan van kéu 1a rat cuc kho, rat so khi phai dén cac
co quan Nha nude dé xin gidy ching nhan cha quyén dat, xin gidy phép xay dung
nha &,...Co mot thuc té 1a ngudi dan va doanh nghiép san sang chi tién cho mot ca
nhan, t6 chtrc trung gian giup ho moi thu tuc dé khoi mat thoi gian, khoi bi phién
ha.”

Hién trang trén co 18 xuat phat chu yéu tir nguyén nhan do nhan thic chua day
du ciia con nguoi vé triét 1i xdy dung thil tuc hanh chinh phai xuat phat tir nhu cau
cua nguoi dan, nham phuc vu nhan dan. Do chua thyc su Xuét phat tir nhu cAu cla
nguoi dan nén hé théng thi tuc hanh chinh van con tinh trang vira thiéu vira thira.
Trong thuc té xuat hién nhimg viéc ngudi dan yéu cau chinh quyén hop thic vé tha
tuc hanh chinh dé cong dan dugc thuc hi¢n quyén cua minh, nhung chua c6 thu tuc
hanh chinh ré rang minh bach nén chinh quyén ling tung, giai quyét khong thau
ddo lam anh hudong dén ngudi dan. Trén cac trang bao Tudi tré online,
VietNamnet... gan day déu dang tin viéc lung ting giai quyét xac nhan gidi tinh cho
co gido Pham 1€ Quynh Tram do thu tuc hanh chinh khong r6 rang, minh bach (anh
Pham Van Hiép 39 tudi, ngu thi trAn Chon Thanh, huyén Chon Thanh, tinh Binh

Phudc duoc xac nhan thay doi gii va doi tén thanh chi Pham Lé Quynh Tram theo



quyét dinh s6 5876/QD-UBND ctia UBND huyén ngay 5-11-2009. sau d6 Uy ban
nhan dan tinh Binh phudc yéu cau thu hdi boi quyét dinh ndy. “Ngay 22-2/ 2013
ong Bui Quang Phung, giam doc S& Tu phap tinh Binh Phudc, cho hay lanh dao Bo
Tu phap vira goi dién cho 6ng chi dao tam ngung ban hanh cac quyét dinh thu hoi
va huy bo quyét dinh vé viéc xac dinh lai gid1 tinh cho anh Pham Van Hiép. Lanh
dao Bo Tu phap cho biét phai chd Bo Tu phap va Bo Y té xin y kién Tha tuéng vé
viéc nay”.°

Nhitng hé luy co ban do thu tuc hanh chinh khong hop 1i gy ra cho xa hoi ma
moi ngudi cé thé nhan thay rd nét qua thuc té. D6 13, ngudi dan mat long tin vao
chinh quyén, vao nhimg ngudi dai dién cho ngudi dan dé thyuc thi quyén luc nha
nudc; lam gia tang  ti€u cuc, tham nhiing, héi 16, tham chi ca chay chuc, chay
quyén. Pdc biét 1a thu tuc hanh chinh ti€u cuc s¢€ 1a lyc can 16n, [am gidm st stc
canh tranh cua cic doanh nghiép ciing nhu ctiia Viét Nam trén phuong dién qudc
gia, 1am x4u di hinh anh nudc nha ddi véi ban bé qudc té.

Do 10ng tin vao vao tha tuc hanh chinh bj giam st dan dén giam sat 10ng tin
vao chinh bd may ma nguoi dan thanh 1ap dé dai dién cho minh thyc hién quyén
luc cia minh. Diéu d6 ciing ddn dén hinh thanh ¥ thiic tham gia vao tha tuc hanh
chinh ctia nguoi dan khong tot. Phuong thirc tham gia truc tiép ctia ngudi dan vao
thl tuc hanh chinh khong duoc dan coi trong va thuc hién day di. Viéc thuc hién
quyén bo phiéu dé bau ra nhitng nguoi dai dién cho minh vao cac co quan quyén
lwc nha nuwéc dé thyc hién vai trd quyét dinh nhitng vin dé& quan trong nhat cua
qudc gia va cta dia phuong ciing bi ngudi dan xem thuong. Tinh trang bo phiéu
cho xong nghia vy, mdt ctr tri bé phiéu thay cho nhiéu cir tri xay ¢ nhiéu diém bo
phiéu, ¢ nhiéu cap khac nhau.

Nguoi dan it (hdu nhu khong) c6 co hoi tham gia truc tiép vao qua trinh xay

dung cac thu tuc hanh chinh. Quyén nay chu yéu duogc thyc hién bing phuong thirc
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gian tiép. Nghia 1a thuc hién thong qua nhiing nguoi dai dién hodc thong quan
nhitng co quan do nha nudc thanh 13p ra.

C6 thé néi sy tham gia cia ngudi dan vao thu tuc hanh chinh hién nay con rét
han ché. Déi véi quy trinh xay dung phap luat thu tuc hanh chinh thi sy han ché
nam trong chinh viéc gi6i han quyén tham gia ctia ngudi dan vao qué trinh xay
dung phép luat. Pbi voi khau to chirc thuc hién phéap luat thi ngudi dan dang & vi
thé ctia ddi twong bi quan li, nén lang tranh va s¢ phai tham gia vao thu tuc hanh
chinh vi tha tuc hanh chinh qua phién ha.

Nb lyc cai cach thii tuc hanh chinh da dem lai nhiing két qua nhat dinh, theo
d6 céc hinh thic tham gia vao thu tuc hanh chinh da dugc cai thién hon. Trang tin
dién tir ctia Chinh phu (http://www.chinhphu.vn/) san sang tiép nhan phan anh vé
nhimg vuéng mic cua ca nhan, t6 chirc va DN trong thuc hién cac thi tuc hanh
chinh. Ngudi dan Viét Nam c6 thé tin tuong rang thu tuc hanh chinh s& duogc cai
cach, vi¢c tham gia cua nguoi dan vao thu tuc hanh chinh s€ da dang hon, hiéu qua
hon. Nguoi dan cling ki vong viéc cai cach thu tuc hanh chinh sé tiép tuc duoc thuc
hién va thyc hi¢n theo hudng thoat khéi tu duy thu tuc hanh chinh Ia dé thuc hién
tham quyén quéan 1i ctia nha nudc. Cai cach thi tuc hanh chinh khéng ding ¢ mirc
do ra soat, stra d6i theo hudéng cit bo thuc tuc nay thu tuc kia ma can tao ra mot hé

thdng thii tuc hanh chinh méi theo hudng ciia nén hanh chinh phuc vu.



