Administrative decision and administrative procedure in French administrative law

This paper summarizes a previous paper written by Mr. Rémi Keller, Counselor of State, who came in Vietnam
2012 for a mission of expertise about the promulgation of administrative decision in France.

Introduction: In French law, the administrative decision is defined as such:

An administrative decision is a decision taken by a body having the legal personality, often a
public institution, but sometimes also a private body in charge of a public service mission.
There are 2 categories of decisions: regulations, which concern a group of persons, and
individual decision (only for one person or a group of identified persons).

I. The authority delivering the administrative decision
The question is: Who can take an administrative decision? Not any structure can take an
administrative decision. As said before, it is necessary for the authority to have a legal

personality. Here is a list of the concerned institutions:

A. Central authorities

The most well known are the national & constitutional authorities: President of the Republic,
Prime Minister, and Ministers.
There are also the local authorities under the authority of Ministers (Préfets, Chief of Bureau).

B. Administrative independent bodies

There is a growing category of institutions created by the Parliament in order to regulate a
specific domain or protect the rights of citizens: Competition authority, Gambling and betting
on line regulation authority, High authority for the fight against discriminations...

C. Local governments

Elected bodies on a local scale: They take decisions in their jurisdiction: global decisions (the
organization management of the transportation system) or individual decisions (employment,
disciplinary power).

D. Public administrative corporation

Those structures have the legal personality but they are not independent. They are still under
the supervision of their ministries or authority (Hospitals, Museums). Still, they have a
genuine margin of power in terms of managing their area of business (employment,
organization decision) which leads them to take administrative decisions.

E. Private corporation in charge of a public service mission (mission de service public)

These are authorities regulating a category of workers (lawyers controlled by the bar
association) or a sport (French federation of football certifying coaches). There are also
companies managing a public service (swimming pool)...



II. The legality of the administrative decision

The administration has the obligation to respect the law. In case it does not, the decision will
be cancelled and the administration will have to pay for damages.

A. The respect of the higher substantial legal norms (Constitution, Treaties, Law.
European obligations, general principles recognized by the laws of the Republic, etc)

Any administrative decision shall respect the higher legal norms on a substantial point of
view: principle of equality, freedom of expression, etc.

B. The respect of the domain of law

The article 34 of the French Constitution sets limits to the scope of regulation of law.
Therefore, any domain not mentioned in the article 34 can be regulated by administrative
decision.

Example: the creation of infractions and the penalty for violations are governed by law. But
for smaller infractions the government can regulate the financial penalty by regulation.

ITII. The jurisdiction of the authority taking the decision (compétence)
The issuance of an administrative decision is restricted to bodies having the legal ability to do
so. Any decision issued by an authority with no explicit power to do so would be seen as

illegal and should be cancelled by the administrative justice.

A. The jurisdiction

Traditionally, three bases for jurisdiction exist in French law and in other legal systems:

* Ratione materiae: the administration must have the power to regulate the domain
concerned: eg, the Préfet cannot take a regulation on public transportation in a metropolitan
area.

Important: The Ratione materiae principle implies that a superior administration cannot take
decision for lower administration.

* Ratione loci: the administration can only make regulations in its geographical area.

* Ratione tempori: the administration cannot take decision if it no longer has jurisdiction to do
so or if the situation leading to the decision has disappeared.

B. The delegation of jurisdiction

It is possible for an administration to delegate to its lower administration the power to
regulate on specific matters:

e the delegation shall be allowed by a legal document,
e the delegation shall be specific and shall state clearly the identity of the lower
administration receiving the delegation,



e Once the decision is taken, the delegating authority has no longer jurisdiction to rule
the matter, except if it withdraws the delegation of power.

It is also possible to delegate the signature only. This delegation has to be published in an
official report. The upper authority is still responsible for the decision then.
IV. The respect of procedural rules during the decision making process

A. Consultation of concerned people or specific institutions

In most of administrative decision processes, the authority has to get the opinion of outside
bodies: population, specific committees, Council of State...

Those opinions are not compulsory and the administration is often still free to decide another
way than expressed by the consultation.

Nevertheless, in a case of an opinion by the Council of State on a project of governmental
Decree, the Government will often follow the opinion because it leads to a better quality of
legislation.

B. The contradictory principle

The issuance of an administrative decision often leads to a limitation of the rights and
freedoms of individuals. Therefore, the administration must, before taking a decision, inform
in writing the concerned person that a decision will be made soon and must ask for his/her
opinion.

Important: the administration is not allowed to wait the last moment to do so: it should be
made some time before, in order to let enough time to the concerned person to have access to
the documents and reply.

This contradictory principle process was applied by administrative courts long before it had
been enshrined in a law in 2000.

V. Publication and notification - Abrogation and withdrawal of
administrative decisions

A. Publication
The publication is mandatory and the decision has no legal existence as long as there is no
publication and/or notification. Websites of ministries are now allowed for publishing

decisions.

B. Withdrawal (cancel the decision, including the period of time it legally existed)

When the administration wants to withdraw a decision which allowed rights to somebody
(building permit, authorization for industrial work), it can do it:

* Within the 4 months of publication/notification if the decision is illegal,;

* Only at the request of the concerned person if it is legal.

When the decision did not created any advantage:
* It is always possible to abrogate it when it is an individual decision;



* It is possible to abrogate it within 2 month when it is a general decision.

C. Abrogation (cancel the decision for the future only)

Principle: it is always possible to abrogate a decision and nobody has a right to keep this
decision in force.

Exception: An individual decision creating rights for individuals cannot be abrogated (the
administrative decision allowing the change of family name for example) even when illegal.

VI. Judicial recourse and administrative procedure
A. Recourses
At first, two recourses are possible:

* Recourse against the decision to the administration which took the decision or to the upper
administration;
* Recourse against the ‘Défenseur des droits’ (Defender of rights) which is a specific
authority with no judicial power but which could give opinion and try to make mediation
(Ombudsman).

Then, if no remedy is provided by the administration, the judicial recourse is possible before
the administrative court which has the jurisdiction to rule on the matter.

B. Procedure

Any citizen can contest a decision which infringes its rights. This right has been extended to
associations protecting specific interest, which can claim the withdrawal of a decision or its
modification (association for protection of the interests of hunter, for example).

The statute of limitation to contest before the administrative court is normally 2 months after
publication of decision.

The administrative judge could:

* Suspend the application of the decision;
* Cancel the decision;
* Condemn the administration to repair the damages.

Benjamin Guégau, Legal officer

Justice Rule of Law Governance Department
French Embassy in Hanoi
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Quyét dinh hanh chinh va thii tuc hanh chinh trong luit hanh chinh Phap

Bai viét nay tong két lai mot nghién ciu trudc day cua tac gia Rémi Keller, Cé vin héi déng nha nudc
(Counselor of State). Ong da den Viét Nam vao nam 2012 dé thuyét trinh vé viéc ban hanh quyét dinh hanh
chinh ¢ Phap.

Gi6i thigu: Trong luat Phap, quyét dinh hanh chinh dugc dinh nghia nhu sau:

Quyét dinh hanh chinh 1a mot quyét dinh duogc dua ra bai mot chi thé co tu cach phap nhan,
thuong 12 mot co quan nha nude, nhung ciing ¢6 thé 1a mot co quan tu nhan c6 trach nhiém
thuc hién mot cong vu.

C6 2 loai quyét dinh: Quyét dinh hanh chinh tac dong 1én mot nhom chu thé, va Quyét dinh
hanh chinh riéng biét (chi tic dong 1én mot hodc mot nhom chi thé xac dinh)

I. Quyén ban hanh quyét dinh hanh chinh
Van dé dat ra la: ai 1a nguoi c6 quyen dua ra mot quyét dinh hanh chinh? Khéng phai bat clr
co quan to chirc nao ciing c6 thé dua ra quyét dinh hanh chinh. Nhu di néu trén, co quan to
chtrc d6 phai c6 tu cach phap nhan. Sau day la danh sach cac t6 chirc c6 thé ban hanh quyét

dinh hanh chinh:

A. Cac co quan trung uong

Pay la cac chu thé ¢ cip qudc gia va co quyén lap hién: Tong thdng, Thu tudng va cac bd
trudng.
Ngoai ra cling ¢6 cac chu thé dudi quyén cua cac bd trudng nhu tinh trudng va cuc trudng.

B. Cac co quan hanh chinh ddc lap

bay 1a cac co quan dugc Qudc hoi thanh 1dp nham diéu chinh mét linh vyc nhit dinh hodc
bao vé quyén loi cho cong dan: Co quan canh tranh, Co quan kiém soat danh bac va ca cuoc
trén mang, Co quan chong phan biét d6i xir ...

C. Chinh quyén dia phuong

Pay 1a cac co quan cip dia phuong dua ra cac quyét dinh trong thim quyén cua minh: quyét
dinh chung (nhu quan 1y hé thong giao thong) hodc quyét dinh riéng (nhu tuyén dung, xu
phat).

D. T chirc hanh chinh cong cong

bay la cac co quan c6 tu cach phap nhan nhung khong hoan toan dgc 1ap. Cac co quan nay
(bénh vién, bao tang) Van chiu sy giam sat cua cac b hodc cac co quan cap cao hon. Tuy vay,
nhimg to chtrc nay van c6 thuc quyén trong viéc quan ly hoat dong kinh doanh cua minh
(tuyen dung, t6 chuc), dan dén viée c6 thé tu minh dua ra quyet dinh hanh chinh.

E. Cbng ty tu nhan phu trach dich vu cong (mission de service public)

Pay 1a céc to chirc quan Iy mot nhom nhan vién cong chire (nhur ludt su chiu sy quan 1y cia
hi€p hoi luat su) hodc mdt nganh thé thao (nhu lien doan bong da Phap cap ching nhan cho
huan luyén vién). Ngoai ra con c6 cac cong ty quan ly cac dich vu cong (nhu bé boi) ...



II. Tinh hop phép ciia mgt quyét dinh hanh chinh

Quyét dinh hanh chinh phai tuan thi luat phap. Trong truong hop trai véi luat phap, quyet
dinh hanh chinh s& bi huy bo va co quan ban hanh s& phai dén bu thiét hai gay ra bai quyét
dinh do.

A. Tén trong cic quy pham phap luit cao hon (Hién phap, Hiép udc, Luat, Cic nghia
vu cua Lién minh chiu Au, cac nguyén tac duoc phap luat li€n bang cong nhan)

T4t ca cac quyét dinh hanh chinh phai khong duoc trai véi cac quy pham phap luat cao hon
nhu: nguyén tac binh dang, tu do ngdn luén ...

B. Ton trong gidi han luat phap

Djéu 34 cua hién phap Phap dat ra cac gioi han t61 pham vi ap dung cta luat. Theo do, moi
van dé khong dugc nhac dén trong diéu 34 déu cé thé dugc di€u chinh boi quyét dinh hanh
chinh.

Vi du: viéc canh cao va xu phqat cac vi pham duoc ’luat phap diéu chinh. Nhung véi cac vi
pham nho hon, chinh phu c6 thé xir 1y thong qua quyét dinh hanh chinh.

III. Thim quyén ciia co' quan ban hanh (compétence)
Chi cac co quan c6 quyén moi dugce quyén ban hanh quyét dinh hanh chinh. Moi quyét dinh
do cac co quan khong cé tham quyén dua ra déu bi coi 1a khong hop phép va phai dugc huy
bo.

A. Thim quyén

V& co ban, c¢6 ba nguyén tic xac dinh thAim quyén trong luat Phap va cac hé thong luat khéc:

* Déi twong diéu chinh (Ratione materiae): phai c6 tham quyén t6i linh vuc lién quan. Vi du
nhu tinh truong khong thé ra quyét dinh diéu chinh giao théng cong cong trong khu vue ndi
thanh.

Luwu y: nguyén tic ddi tuong diéu chinh ngam dinh ring mot co quan hanh chinh cap cao hon
khong thé dua ra quyét dinh thay cho mét co quan thap hon.

* Khu viee diéu chinh (Ratione loci): chi dugc phép ban hanh quyét dinh hanh chinh trong
pham vi dia 1y cia minh.

* Thot hiéu (Ratione tempori): khéng dugc ban hanh quyét dinh né}l co quan hién khong con
tham quyén, hodc khong con tinh huong dan dén vi¢c ban hanh quyét dinh.

B. Trao guyén

Mot co quan c6 thé trao quyén cho mét co quan cap thap hon dé quan Iy mot sé van dé:
e Viéc trao quyen phai dugc thuc hién bang mot vian ban phap luat,
e Vi€ trao quyén phai rd rang, minh bach va chi dinh 15 co quan cap thap hon dugc
trao quyen



e Khi quyet dinh trao quyén dugc ban hanh, co quan trao quyén khong con c6 thim
quyén, trir phi co quan nay rat lai quyét dinh trao quyén.

Ngoai ra cting ¢6 thé chi trao quyén ky/thong qua. Trong trudng hop nay viéc trao quyén phai

duogc tuyén bd trong céng bao. Co quan trao quyén van phai chiu trach nhiém cho cac quyét
dinh duoc ban hanh.

IV. Tén trong cac nguyén tic vé thii tuc trong qua trinh dwa ra quyét dinh
hanh chinh

A. Tham khdo v kién nhitng ngudi hodc td chirc lién quan

Trong moi hoat dong ban hanh quyét dinh hanh chinh, co quan ban hanh phai tham khao ¥
kién bén ngoai: nhu ctia cu dan, cac iy ban chuyén trach, Hoi dong nha nuée ...

Nhimg y kién tham khao nay khong phai 1 bat budc nén co quan ban hanh van c¢6 thé quyét
dinh theo hudong khac.

Tuy nhién, trong truong hop ¥ kién ctia Hoi dong nha nudc vé mot du an cip chinh phu, chinh
phu thudng sé& tudn theo ¥ kién d6 nhim dam bao chat luong 1ap phép.

B. Théng bdo

Viéc ban hanh mot quyét dinh hanh chinh thuong dan dén viéc gio1 han quyén loi va tu do
clia cac ca thé. Do d6, co quan ban hanh, trudc khi dua ra quyét dinh, _phai thong bao bang
vin ban toi cac bén lién quan riang sip co quyét dinh duoc ban hanh, déng thoi tham khao y
kién ngudi do.

Lwu y: co quan ban hanh khéng dugc phép chd ngay trude khi ban hanh quyét dinh moi
thong bao. Viéc thong bao phai duge tién hanh trudc khi ban hanh, phai dam bao cac bén lién
quan c6 du thoi gian xem xét van ban va tra 1o1.

Nguyén tic nay d dugc cac toa hanh chinh ap dung tir 1au truée khi né duge ghi nhan trong
mot dao luat nam 2000.

V. Théng bio va cong bé— Hity b6 va thu hdi cac quyét dinh hanh chinh

A. Cong bd
Mot quyét dinh hanh chinh s& khong ¢6 hiéu lyc cho dén khi dugc cong bd/thong bao - viée
cong bo la bat budoc khong thé bé qua. Cac trang thong tin truc tuyén cua cac bd cling dugc

phép cong bd cac quyét dinh.

B. Thu hdi (hiiy bé quyét dinh, ké ca tir ltic quyét dinh bit dau c6 hiéu luc)

Khi co quan hanh chinh mqén thu hoi mot quyét dinh ma quyét dinh d6 trao quyén cho mét
bén (giay phép xay dung, cap phép hoat dong cong nghi¢p) thi co quan nay chi cé thé thu hoi

* Trong vong 4 thang ké tir khi quyét dinh duoc cong bd - néu quyét dinh d6 1a quyét dinh
khong hop phap;
* Néu quyét dinh d6 1a hop phap thi chi duoc thu hdi khi bén dugc trao quyén yéu cau.



Khi quyét dinh mudn thu héi khong trao quyén loi gi:
* Tai moi thot dlem c6 thé huy bo quyét dinh néu d6 1a quyét dinh riéng biét;
* Pbi véi cac quyét dinh chung, chi c6 thé huy bo trong vong 2 thang.

C. Bii b6 (huy bd quyét dinh trong tuwong lai)

Nguyén tic: ludn c6 thé bdi bo mot quyét dinh, va khong ai co quyén giir lai hiéu lyc cia
quyét dinh da bi bai bo.

Ngoai 18: Mot quyét dinh riéng biét trao quyén cho cac ca nhan khong thé bi bai bo (nhu
quyét dinh cho phép d6i tén ho) ké ca khi quyét dinh d6 13 bat hop phap.

VI. Doi bdi thuwong va thi tuc hanh chinh

A. Doi bdi thudng

C6 hai hinh thirc doi boi thuong:

* Poi bdi thuong ti co quan dua ra quyét dinh, hodc t61 co quan hanh chinh cap cao hon;

* Poi boi thudong to1 cac co quan Bao v¢ quyen loi (Défenseur des droits). Day la nhing co
quan khéng c6 quyén xét xtr, nhung c6 thé tu vin va hoa giai which is a specific authority
with no judicial power but which could give opinion and try to make mediation (Vi du nhu co
quan thanh tra (Ombudsman)).

Sau d6 néu co quan dua ra quyét dinh hanh chinh khong tién hanh boi thudng, c6 thé tién
hanh viéc doi boi thwong 1én toa hanh chinh c6 tham quyén.

B. Thu tuc

Bét ctr cong dan nao ciing c6 thé khiéu nai mot quyét dinh hanh chinh néu quyét dinh d6 xam
pham loi ich cong dan. Quyén nay cling dugc trao cho cac hi€p hdi bao vé cac loi ich nhat
dinh (nhu hiép hoi bao vé loi ich cho thg san), cho phép céac hi¢p hoi co quyén kién nghi doi
thu hoi hodc sira d6i cac quyét dinh hanh chinh.

Thoi hiéu khiéu nai 1én toa hanh chinh thuong 1a 2 thang sau khi quyét dinh duoc cong bd.
Tham phan toa hanh chinh c6 thé:

* Tam dumg vi€c thi hanh quyét dinh;
* Huy bo quyét dinh; .
* Budc co quan ban hanh phai boi thuong thiét hai;

Benjamin Guégau, Chuyén vién phap ly
Phong phdp quyén

Dai sir quan Phap tai Ha Noi

Ngay 7 thang 3 nam 2013



